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to follow on a breach. Rabmowitz z\ Apter (1915) go Conn. 1, 96 Atl. 157; 
Webster v. Bosanquet [1012, P. C] A. C. 304; Ellicott Machine Co. v. United 
States (1907) 43 Ct. CI. 232. It is possible that if the court had applied the 
latter doctrine the decision might have been different. It can better be sustained 
on the ground that the agreement contained one covenant, among others, the 
breach of which could not possibly have resulted in damages as great as the 
amount stipulated. Johnson v. Dittes (1917) 137 Minn. 175, 162 N. W. 1078; 
Boalware v. Crohn (1907) 122 Mo. App. 571, 99 S. W. 796; contra, Madler v. 
Silverstone (1909) 55 Wash. 159, 104 Pac. 165. 

Evidence — Extrajudicial Admissions — Silence after an Accusation — 
Effect of Counsel's Advice. — The defendant and two others were arrested 
and taken into custody charged with attempted robbery. One of the participants 
made a confession implicating the defendant. The latter refused to make any 
statement, assigning as his reason the advice of counsel. The lower court 
over objection admitted the accusation and the conduct of the accused, although 
it did not then have before it the testimony as to the genuineness of the 
defendant's excuse. Held, that the evidence was properly admitted. People v. 
Graney (1920, Calif. App.) 192 Pac. 460. 

If a person charged with crime remains silent when accused of guilt, where 
the circumstances are such as would naturally call for a denial, the accusation 
and his conduct may be introduced in evidence for the jury to determine whether 
his silence is to be regarded as an admission of the truth of the accusation. 
Kelley v. People (1874) 55 N. Y. 565; People v. Jordan (1920) 292 111. 514, 127 
N. E. 117; 2 Wigmore, Evidence (1904) sec. 1071. The accusation, without 
proof of the silence of the accused, is never admissible for the truth of the 
facts contained in it. Silence, however, is not always equivalent to admission; 
it is often explicable as ignorance or dissent and without the background of the 
particular occasion has no significance. It is, then, the function of the court 
to determine as a preliminary question whether the accusation under the circum- 
stances called for a reply or whether the accused was in a position where he 
could, or the ordinary man would, reply. Weightnovel v. State (1903) 46 Fla. 
1. 35 So. 856; People v. Byrne (1911) 160 Calif. 217, 116 Pac. 521. Where 
the testimony as to the surrounding circumstances is conflicting, theoretically 
the question should be determined by the trial court, but it is the practice of some 
courts to leave the question to the jury under proper instructions. State v. 
Guffey (1917) 39 S. D. 84, 163 N. W. 679; State v. Christ (1920, Iowa) 177 
N. W. 54. The courts are in conflict as to when silence is justifiable. Some 
hold that the mere fact of arrest is sufficient to excuse a failure to answer. 
Bouldin v. State (1920, Tex. Cr. App.) 222 S. W. 555; Ellis v. State (1913) 
8 Okla. Cr. App. 522, 128 Pac. 1095. The sounder view would seem to be 
that of the instant case, that arrest is not a ground for exclusion unless it is 
shown that the accused was not free to speak. People v. Swaile (1909) 12 
Calif. App. 192, 107 Pac. 134; State v. Booker (1910) 68 W. Va. 8, 69 S. E. 295. 
The party offering the evidence must of course prove affirmatively that the 
accused heard the statement. Commonwealth v. Brown (1919) 264 Pa. 85, 
107 Atl. 676. The advice of counsel would also seem to be a proper reason for 
silence and a tenable ground for exclusion of the evidence, and it has been so 
held in a recent case similar on its facts to the instant case. People v. Conrow 
(1911) 200 N. Y. 356, 93 N. E. 943. 

Insurance — Mutual Benefit Societies — By-law Abolishing Presumption 
of Death. — The defendant's contract of insurance expressly reserved the right 
to bind members by subsequently enacted by-laws. After issuance of the 
certificate in suit, but before the insured's disappearance, the society enacted a 
by-law to the effect that absence without communication should never entitle a 
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beneficiary to recover on the certificate, until the full term of the member's 
expectancy in life had expired, and provided that up to such expiration premiums 
had been duly paid. The plaintiff, as beneficiary, after presenting proof of the 
insured's unexplained absence for over seven years, brought an action to recover 
on the certificate. Held, that the plaintiff should recover, as the defendant 
could not impair the essential obligations of its contract without the consent of 
the insured. Haines v. Modern Woodmen of America (1920, Iowa) 178 N. W. 
IOIO. 

The cases are in conflict as to how far mutual benefit societies can change the 
contracts of insurance with their members by subsequently enacted by-laws, 
even where the power to amend is expressly reserved. See Comments (1914) 
24 Yale Law Journal, 337. On the ground that the mutual interests of the 
members warranted their regulating their own affairs to the entire exclusion of 
the courts, such an amendment as that in the instant case has been held valid. 
McGovern v. Brotherhood of Locomotive Firemen & Engineers (1909) 31 Ohio 
C. C. 243, affirmed in (1911) 85 Ohio, 460, 98 N. E. 1128; Kelly v. Supreme 
Council (1899) 46 App. Div. 79, 61 N. Y. Supp. 394. By the weight of authority, 
however, such an amendment is not binding, because it is unreasonable. Hannon 
v. A. 0. U. W. (1917) 99 Kan. 734, 163 Pac. 169; see L. R. A. 1917 C, 1029, 
note; Samberg v. Knights of Maccabees (1909) 158 Mich. 568, 123 N. W. 25. 
In some states where the presumption of death from long absence unexplained 
has been made statutory, it has been held that the society could not lawfully 
make a by-law inconsistent with the specific statutory provision. Sovereign 
Camp v. Robinson (1916, Tex. Civ. App.) 187 S. W. 215; National Union v. 
Sawyer (1914) 42 App. D. C. 475. Even though the member has assented in 
advance to any subsequently enacted by-law, the power to amend is not unlimited. 
The society cannot materially alter or nullify the essential obligations of its 
contract. Parks v. Supreme Circle (1914) 83 N. J. Eq. 131, 89 Atl. 1042; Stirn 
v. Supreme Lodge (1912) 150 Wis. 13, 136 N. W. 164. A material element of 
the contract in the principal case was the right of the beneficiary to recover on 
proof of certain facts raising a presumption of death. The subsequent amend- 
ment would nullify the society's duty to pay under those circumstances, and 
would materially change the performance required of the members or his 
beneficiary, by adding a burdensome condition. In this connection, it is inter- 
esting to note the tendency of the courts to extend the power to amend the 
by-laws to include a change in the rates to be paid. Supreme Lodge v. Mims 
(1916) 241 U. S. 574, 36 Sup. Ct. 702; Supreme Lodge v. Smyth (1918) 245 
U. S. 594, 38 Sup. Ct. 210. These decisions may be justified on the ground that 
without such a change insolvency of the society might destroy the insured's 
investment, whereas with the change, that investment is preserved as far as 
possible, in accordance with the original intention of the parties. See Comments 
(1914) 24 Yale Law Journal, 337. It is submitted that the instant case is 
sound, and represents the weight of authority. 

Insurance— Statute of Frauds — Parol Waiver of Conditions in a Guar- 
anty Bond of a Surety Company.— A building contractor took a surety company 
bond from a subcontractor. The bond provided for notice of any default on 
the part of the subcontractor, and gave the surety company the privilege of 
proceeding with the performance of the contract. The subcontractor abandoned 
the work and the agent of the surety company, with authority, verbally waived 
the written notice and his principal's privilege to proceed with the work ; he then 
directed the plaintiff to proceed with the work and render an account of the 
expenditures to him. The plaintiff sued on the bond to recover damages 
for the default. The defense was the failure of written notice, a condition 
precedent in the bond, and the statute of frauds, the promise being to answer 
for the default of another. Held, that this was a contract of guaranty insurance, 



